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This newsletter is for general information only and is not intended to be advice to any specific
person. You are recommended to seek competent professional advice before taking or refraining
from taking any action on the basis of the contents of this publication. The newsletter represents
our understanding of law and HM Revenue & Customs practice as at August 2011.
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The Bribery Act comes into effect
The Bribery Act 2010 came into force on 1 July, and there was immediate
speculation that it might be used in relation to the phone hacking scandal.
The Act creates the new offences of offering
or receiving a bribe, bribery of foreign public
officials, and failing to prevent a bribe being
paid on an organisation’s behalf. In other
words, simply offering or agreeing to accept
a bribe is sufficient to be guilty under the
Act. This is likely to cause the most problems,
because it makes an organisation liable for
bribes made by people associated with it,
even if the organisation was unaware of their
behaviour.
The wide ranging definition of ‘associated
persons’ includes employees, agents,
subsidiaries and contractors. To be an
offence, the aim of the bribe must be to
influence the recipient in their official role to
secure a sale or a business advantage.
Fortunately, an organisation will have a
defence in law if it can show that it has
established ‘adequate procedures’. The
guidance explains that these procedures need
only be proportionate to the organisation’s
size and nature.
A very small organisation may be able to rely
on oral briefings, but larger bodies may need
extensive written communications. However,
size is not the only determining factor and
some smaller organisations may face
significant risks.
The Ministry of Justice guidance to the Act
makes it clear that reasonable hospitality to
meet, network and improve relationships
with customers is a normal part of business;
it is not the intention of the Act to make
corporate hospitality a crime.
What can you do to avoid falling foul of the
Act? The first step is a risk assessment across

your organisation. The Act applies wherever
the bribery takes place, so obviously the risk
for an organisation trading solely in the UK is
less than if you rely on third party agents to
represent your organisation in negotiations
with foreign public officials.
Next, consider what changes are required to
your policies and procedures. It might mean
inserting specific conditions prohibiting
bribery in the terms of engagement for
associated persons, especially those involved
in countries with a reputation for corruption.
It should be made clear that any suspicion of
bribery must be reported.
Then you should review your organisation’s
hospitality policies to ensure that there are
strict guidelines on the level of hospitality
that can be offered and accepted. Staff
training is essential. The policies should be
regularly monitored and top-level
management needs to be involved in both
formulation and review.
The guidance also recognises that it will take
time to apply new procedures retrospectively
to existing associated persons. However,
many small and medium-sized organisations
may not yet be aware of how the Act affects
them. Penalties are severe and include up to
ten years’ imprisonment and unlimited fines.
Organisations that operate solely within the
UK should not have too many problems
complying with the Act, but organisations
that trade overseas may well find that
behaviour that may be considered perfectly
acceptable elsewhere has now become
criminalised.
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The cost of NEST opt outs
The new system of employee pensions, generally called auto-enrolment, will lead
to significantly higher payroll costs for many employers, as well as much more
administration.
earnings, with lower percentages in the
earlier years. The employer contribution will
be a minimum of 3% and the employee
minimum 4%, with another 1% from tax
relief. At 2011/12 values, the earnings band
is £5,715 to £43,875 and applies to
jobholders aged between 22 and 75.
Employers will be able to choose one or
more schemes for auto-enrolment, one of
which could be the new National
Employment Savings Trust (NEST). This is a
large registered defined contribution
occupational scheme. It is designed to appeal
to employees who do not have access to an
employer-sponsored scheme. NEST members
will have an annual contribution limit of
£4,200.
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The new system is being introduced in stages
starting in October 2012 for the very largest
employers and then gradually in stages
over the following four years. Smaller
employers with fewer than 50 staff will be
gradually brought into the new scheme over
a two-year period starting in August 2014.
The key aspects of the scheme are as follows.
Employers will automatically have to enrol
‘jobholders’ with qualifying earnings into
either an occupational pension scheme or a
personal pension scheme. Virtually all salary
and other earnings will qualify for these
purposes. The threshold for automatic
enrolment will be the income tax personal
allowance (currently £7,475). Lower paid
jobholders will be able to opt in if they wish.
The total contribution from October 2017
will be a minimum of 8% of qualifying

Jobholders will be able to opt out of their
employer’s pension scheme, but only after
they have been automatically made a
member. The administrative cost and hassle
of the opt-out process may be substantial for
employers.
Employees will have one month to opt out
by contacting the scheme. They will then be
put back in the position they would have
been in if they had not joined the scheme.
This may involve refunding any contributions
taken after automatic enrolment into the
scheme. If they opt out after the month, they
may have to be given a preserved pension.
There is automatic re-enrolment of
jobholders every three years, so those who
had previously opted out would be
automatically re-enrolled three years later.
The employer will have to bear the cost of
the whole process.

Autumn 2011

page 5

HMRC leaps into action
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HM Revenue & Customs (HMRC) has been given substantial funding with the
aim of raising an additional £7 billion each year – so unsurprisingly it has been
very busy with a wide range of initiatives.

A new approach for HMRC is the use of task
forces for an intensive burst of activity
targeting specific business sectors and
locations where there is a high risk of tax
evasion. The first task force focused on the
restaurant trade in London, with Scotland
and the North West to follow. The most
recent task force tackles VAT abuse in
London’s fast food outlets, with nine further
task forces planned for 2011/12.
The latest software makes it very easy for
HMRC to compare the tax returns of
different businesses, and to identify those
that appear not to be doing so well.
HMRC is following up the Plumbers Tax Safe
Plan with the VAT initiative, aimed at
businesses that are trading above the VAT
turnover threshold of £73,000, but are not
VAT registered. HMRC is writing to more
than 40,000 businesses to make them aware
of the initiative. Businesses have until
30 September to notify HMRC of their
intention to take part, and VAT registration is
then required by 31 December. A penalty of

just 10% is likely to be charged on VAT that
is paid late.
It has been estimated that last year HMRC
investigated more than 9,000 inheritance tax
valuations. Many estates are only subject to
tax because of the value of the deceased
person’s home, and it is often a family
member who takes on the task of
administering the estate. With a 40% tax
rate, it can be tempting to value property
below its true worth. However, an
undervaluation of, say, £25,000 will mean
additional tax of £10,000 and a penalty of up
to 100%. It is therefore advisable to obtain
several valuations and to have property
professionally valued.
Finally, in an effort to collect tax as quickly as
possible, HMRC has been sending letters to
taxpayers informing them that HMRC will be
collecting and selling their goods in lieu of
outstanding tax. However, in many cases
nothing is actually owed or payment plans
have been already been agreed. So if you
receive such a letter, contact us immediately.
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What goes up must come down
Hardly anything ever stays the same in the tax world, and that is particularly
true for capital allowances.
I

Identify capital expenditure with a life of
less than two years. HM Revenue &
Customs normally accepts that such
expenditure can be deducted in
calculating taxable profits. This will often
be the case for computer software.

I

Identify expenditure that will fall in value
and will be sold or scrapped within a few
years. Although there is no immediate
benefit, you can elect to claim tax relief for
the full loss in value over the life of the
asset. Most computer equipment will fall
into this category, especially now that the
cut-off point has been extended from four
years to eight.

I

Consider leasing assets rather than buying
them, as leasing costs can normally be
deducted in calculating taxable profits.
However, tax is only one consideration
when making such a decision.
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Only last year the annual investment
allowance (AIA) limit was increased from
£50,000 to £100,000, but next April it will
be reduced to just £25,000. Also, the rate of
writing down allowance for expenditure not
qualifying for the AIA will go down from
20% to 18%. For special rate expenditure,
such as features integral to a building, the
rate will fall from 10% to 8%. What can you
do if your expenditure exceeds £25,000?
I

Bring forward planned capital expenditure
to benefit from the £100,000 limit.
However, be careful if your year end is not
31 March (company) or 5 April
(unincorporated business), as the limit will
be time apportioned.

There are no longer any allowances for
industrial buildings. You should therefore
identify any integral features included in the
cost that qualify as plant and machinery.
Examples of qualifying items include heating
and ventilation systems, cookers, washing
machines, refrigeration and sanitary ware
and alarm systems.

I

Buy equipment that is 100% energy
efficient, as this qualifies for a 100%
deduction.

However, unless such items fall within your
AIA limit, writing down allowances will only
be given at the special rate. If you are buying
a second-hand building you can make an
election to determine how much of the sale
price relates to integral features.

I

Maximise the benefit of the £25,000 limit
– for example, by spending £25,000 each
year rather than £50,000 one year and
nothing the next.

Please get in touch if you wish to discuss
your capital expenditure plans. The constant
changes make it even harder than usual to
keep on top of this complex area of tax.
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Paying tax up front
The tax authorities are turning the screw yet again on tax avoiders with a range
of new measures that could affect a number of taxpayers.
A few taxpayers exploit the cash flow
advantage of retaining tax during a dispute
with HM Revenue & Customs (HMRC) over
liability. These disputes may go on for several
years. The return on the money earned in
that period may well exceed HMRC’s interest
rates. The Government is consulting on
proposals to remove these cash flow benefits
from those who use ‘listed’ high risk tax
avoidance schemes.
HMRC proposes that users of a ‘listed’ tax
avoidance scheme will have to disclose the
use to HMRC. If, in due course, it is found
that the scheme does not work, an additional
charge would be payable on the underpaid
tax. This charge would reflect the amount
underpaid and the length of the delay, thus
removing the cash flow benefit of using the
scheme. It could be avoided by paying the
tax ‘on account’ upfront. HMRC would repay
if it lost any subsequent litigation.
Another way in which HMRC hopes to collect
tax earlier is through the disguised
remuneration legislation. The new rules came
into force on 6 April 2011. They apply to
rewards that are earmarked for employees or
made available to them in some other way,
by a third party, which is usually an employee
benefit trust (EBT) but could be some other
vehicle. Tax and national insurance
contributions will be charged under PAYE on
the money or the benefit for the employee,
for example, through a loan.
Many businesses have genuine commercial
EBTs and similar arrangements with no tax
avoidance intentions. HMRC has now
confirmed that generally they should not be
affected, although the position can be
complicated.
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HMRC is offering firms that have used EBTs
and similar arrangements the opportunity to
resolve outstanding enquiries without
recourse to litigation. It intends to write
before the end of August to all employers
and companies with open EBT enquiries. If
firms do not respond to the opportunity by
31 December, HMRC will deal with enquiries
formally. Please contact us for further
information.
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Potential personal liability of directors
Defrauding creditors during times of
Insolvency –
i) Fraudulent trading – actual dishonesty
must be proved with an intention to
defraud creditors. Fraudulent trading has
been held to include Directors ordering
goods when they should reasonably have
known that there was no prospect of being
able to pay.
ii) Fraudulent preference – where one creditor
is paid to the known detriment of another,
such as reducing bank borrowings covered
by a personal guarantee or repaying
directors loan accounts.

information, such as giving false
information to a prospective purchaser or
supplying a product knowing that it
infringed copyright.
Negligently Contravening Companies
legislation –
i) Contravening any of the Directors’ duties
ii) Unauthorised overdrawn Directors Loan
A/c.
iii) Failure to submit documents to Companies
House.
iv) Paying dividends out of Capital, the
Company having insufficient revenue
reserves.

iii) Wrongful trading – where a director knew,
or should have known, that there was no
reasonable prospect of the creditors being
paid in full.

v) Selling Company assets at under value.

iv) Tort of Deceit – if a written representation
is made to a creditor when it is known to
be false and dishonest.

Negligently contravening other
legislation

Creating a potential liability when
entering into a contract –
i) Signing a contract in one’s personal name,
unknowingly and innocently.
ii) Contracts demanded by supplier to be in
personal names.
iii) Guarantees or charges given to bankers,
landlords or suppliers.
iv) Not changing suppliers’ accounts, if
previously trading as an unincorporated
business.
v) Personally, providing false or misleading

vi) Not having full Company details on
letters/invoices/e-mails etc.

i) If a Director knew, or ought to have
known, that the Company was breaching a
legal requirement, such as contravening
legislation relating to Environment, Health
& Safety or the Data Protection Act.
ii) Tax and NI liabilities of the Company arising
from a Director’s negligence or lack of
knowledge.
iii) Directors who commit, or fail to prevent,
bribery can face up to ten years’
imprisonment under the Bribery Act 2010.
If you require any additional information
please contact Martyn.
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